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is in itself remarkable. The thought which throws the
majority into despair is that " according to the doctrines
" maintained by the judges," there is scarce any act of
" government, however necessary or expedient, which, if it

" tends to control the actions or thwart the interests of iii-

*

" dividuals, may not expose the members of the Council to
" actions in the Supreme Court." This is a direct claim
of arbitrary power. That the holders of the executive
authority, however highly placed, shall be liable to actions
in an independent court of law, if they control the
actions, or thwart the interests of individuals without
express legal warrant, and merely because they consider
it "necessary or expedient," is a cardinal doctrine of
English law, and is the most practically important element
of what we call freedom.

It is also important to remark that the Council seem
to draw no distinction at all between judgments given by
the Court and applications made to the Court. The
apparently simple proposition that a Court of Justice
cannot refuse to hear and determine applications made to
it, and that the judges have no discretion at all as to the
causes which may be brought before it, was overlooked
by the Council, and has been overlooked by many writers
of later times. Up to the time when the Council repu-
diated responsibility for the government of the country,
the Court had given no judgment, except one in favour
of the Council, and one (in Commaul 0 Dien's case)
against what they regarded as their rights, and they
were blamed by the Council in each case, not for their
judgments which they gave, but for their exercise of
their jurisdiction.

This is just one of those  simple  distinctions which
excited partisans continually overlook.